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About the Public Health Communication Centre

The Public Health Communication Centre (PHCC) is an independently funded organisation
dedicated to increasing the reach and impact of public health research in Aotearoa New
Zealand. The Centre has a range of public health and science communication experts. The
Director is Prof Michael Baker. We are hosted by the Department of Public Health at the
University of Otago Wellington.

The PHCC identifies and promotes opportunities to improve public health, equity, and
sustainability, and communicates these ideas effectively to the public, media, and decision-
makers.

Authors: Prof Michael Baker, Dr John Kerr, Marnie Prickett, Adele Broadbent, Prof Nick Wilson
The Public Health Communication Centre opposes the Principles of the Treaty of Waitangi Bill and
encourages the committee to reject the Bill.

We would like to present in person to the committee.

We detail in this submission three key reasons for opposing the Bill:

e The proposed principles do not reflect the content of Te Tiriti

e The Billremoves an important legal and policy mechanism for recognising Maori rights and
addressing inequity

e The Bill will undermine public health and equity in Aotearoa New Zealand (NZ)

The proposed principles do not reflect the content of Te Tiriti

The Billintroduces three new principles to replace established interpretations of Te Tiriti / the Treaty of
Waitangi. The Waitangi Tribunal concludes “...that the revised principles, although supposedly based
on the articles, do not reflect the texts or the meaning of the Treaty / Te Tiriti.” (Waitangi Tribunal 2024.
Part Il (chapter 6) of the Waitangi Tribunal’s interim report Nga Matapono / The Principles, Wai 3300,
Page xv).

The proposed new definition of Treaty principles would mark a significant shift in how Treaty rights are
determined. In particular, the Bill threatens to erase the Tiriti guarantee of tino rangatiratanga, and
subordinate Maori rights of self-determination to the authority of the Crown.
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The Bill removes an important legal and policy mechanism for
recognising Maori rights and addressing inequity

If enacted and approved via referendum, these new principles would replace current Te Tiriti
interpretations in all legislation and court decisions which would radically alter decades of established
law and policy recognising Maori rights. It would remove a legal mechanism that has been used to
promote equity in social policy, including health. This change undermines long-standing Treaty

principles like partnership, active protection, equity, and mutual benefit, which have guided policies
promoting Maori self-determination and equity.

This Bill would undermine public health and equity in Aotearoa New
Zealand

As noted in the attached Briefing article: “This Bill actively damages Aotearoa New Zealand’s ability to
advance as a cohesive, progressive society committed to using human rights principles and evidence
to find practical ways to improve health and achieve equity.”

As described in the Briefing article, the Bill threatens public health and equity in Aotearoa New Zealand
by:

e Increasing racism and reducing social cohesion

e Reducing rights of Maori to develop and lead public health solutions

e Reducing our commitment to address the structural disadvantage experienced by Maori
e Reducing our commitment to improve health services for Maori and promote equity

e Limiting economic and environmental opportunities

We attach to this submission an article which elaborates on these issues further. The article, published
on the Public Health Communication Centre website, was authored by Carwyn Jones, Maria Bargh,
Michael Baker and Rhys Jones. We support the content of this article and note the evidence sources
that it draws on.
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ATTACHMENT: Text of the article ‘Treaty Principles Bill threatens public health and equity: It
needs your submission’ published on the Public Health Expert Briefing, 18 December 2024.

THE BRIEFING

Treaty Principles Bill threatens
public health and equity: It
needs your submission

fi# 18 December 2024

& Carwyn Jones, Maria Bargh,
Michael Baker, Rhys Jones

Treaty Principles Bill threatens public health and equity: It needs your submission
18 December 2024

Authors: Carwyn Jones, Maria Bargh, Michael Baker, Rhys Jones

Summary

The Principles of the Treaty of Waitangi Bill proposes redefining the principles of Te Tiriti o Waitangij, a
move that would radically alter decades of established law and policy recognising Maori rights. The
Bill’s definition introduces three new principles, which, if enacted and approved via referendum,
would replace current interpretations in all legislation and court decisions. This change undermines
long-standing Treaty principles like partnership, active protection, equity, and mutual benefit, which
have guided policies promoting Maori self-determination and equity.

This Bill threatens public health and equity in Aotearoa New Zealand by: Increasing racism and
reducing social cohesion; Reducing rights of Maori to develop and lead public health solutions;
Reducing commitment to address structural disadvantage experienced by Maori; Reducing
commitment to improve health services for Maori and promote equity; and Limiting economic and
environmental opportunities.

New Zealanders should reject this Bill, which could cause the most significant Treaty breach in
modern times, jeopardising progress on equity and Maori self-determination.

The Principles of the Treaty of Waitangi Bill was introduced into Parliament on 7 November 2024. It
proposes a radical reinterpretation of Te Tiriti o Waitangi and would remove an important legal and
policy mechanism for recognising Maori rights and addressing inequity. The content of the Bill is further
described in the Appendix.
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This Briefing summarises what this Bill could mean for public health and equity in Aotearoa New
Zealand (NZ) and why we should make a submission opposing progression of this harmful law.

Aside from the legal uncertainty that such a radical change would create, the substantive effect of the
proposed principles would be to erase the Tiriti guarantee of tino rangatiratanga, subordinating Maori
rights of self-determination to the authority of the Crown. By hollowing out the substance of Treaty
principles, the Bill would also remove the existing legal recognition of distinctive Maori rights. That is,
the primary effect of the Bill would be to remove a legal mechanism that has been used to promote
equity in social policy, including health.

Treaty principles have underpinned numerous Waitangi Tribunal recommendations that have helped to
inform a wide range of government policy. In the context of health services, the Tribunal’s application of
principles of partnership, active protection, options, and equity in the Hauora report,’ led to the
recommendation to establish an independent Maori health authority. The Tribunal’s Treaty principles
analysis was referenced by the then Minister of Health at the first reading of the Pae Ora (Healthy
Futures) Bill, which established Te Aka Whai Ora.?

In that report, the Waitangi Tribunal used the principles of active protection and equity as central,
relevant Treaty principles in the particular context of the inquiry’s focus on health services and
outcomes, noting:’

... the Crown is obliged by the principle of active protection to provide health services that Maori
need, in order to pursue actively the achievement of equitable outcomes for Maori. In turn, the
principles of active protection and equity also mean these services must not only treat their
patients equitably but be equitably accessible and equitably funded.

Why this Bill threatens public health and equity in NZ

This Bill actively damages Aotearoa New Zealand’s ability to advance as a cohesive, progressive
society committed to using human rights principles and evidence to find practical ways to improve
health and achieve equity. Specific threats to public health from the new Bill include the following:

¢ Increases racism and reduces social cohesion — The content and process used in
developing and progressing this Bill threatens social cohesion and could generate division
according to the Ministry of Justice.®* The Select Committee process risks becoming a platform
for racism and misinformation that would prejudice Maori.” The Bill supports a false narrative
that Maori enjoy an unfair advantage in NZ which is contradicted by overwhelming evidence of
structural disadvantage affecting Maori across a range of health and social indicators.* Racism
is widely recognised as a major driver of ethnic health inequities, nationally and
internationally.®®

¢ Reducesrights of Maori to develop and lead public health solutions - The Treaty principles
of rangatiratanga and partnership acknowledge the Maori right to govern, design, deliver and
monitor services that will create the best health outcomes for Maori. They also recognise the
importance of co-design of services for Maori with the Crown.” The new Bill would remove
these principles.

¢ Reduces our commitment to address the structural disadvantage experienced by Maori -
Maori experience manifest inequities across major health determinants, including education,
income, employment, and housing." ® For example, overcrowded housing and poor access to
health care are major risk factors for acute rheumatic fever.® The existing Treaty principle of
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equity provides a commitment to addressing those determinants and improving public health
that would be removed by the new Bill.

¢ Reduces our commitment to improve health services for Maori and promote
equity - Comprehensive evidence in NZ shows that ethnicity is a strong marker of
need.' There are multiple areas where health services are less effective for Maori, such as
delivery of vaccines during the Covid-19 response,’ management of cardiovascular
disease,' and delivery of cancer prevention and treatment.”™ Consequently, health services
should actively focus on Maori (and Pacific Peoples) to improve the effectiveness and
efficiency of the health system to deliver equitable health care and improve public health. One
key area is affirmative action to raise the participation of Maori and other under-represented
groups in the health workforce.™ The Bill threatens the ability to improve health services for
Maori by a change to prioritising formal equality over equity.

¢ Limits economic and environmental opportunities — There are significant direct and indirect
economic costs from failing to address Indigenous health inequities in NZ. Most of these costs
are borne by Indigenous communities and society.''® Indigenous worldviews and knowledges
also have great potential to guide planetary health towards a healthy, equitable, and
sustainable future, particularly the fight against climate change." '® The Bill would limit these
opportunities.

Make a submission

Itis important that this Bill is rejected. Submissions to the select committee considering the Bill can be
made up till 7 January 2025. Multiple organisations including the Human Rights Commission have
prepared commentaries that provide further background on points to consider.

What this Briefing adds
e The Billintroduces three entirely new principles to replace established interpretations of the
Treaty of Waitangi, disrupting nearly 50 years of legal and policy precedent.

e The proposed new definition of Treaty principles would mark a significant shift in how Treaty
rights are determined.

e The Bill threatens to erase the Tiriti guarantee of tino rangatiratanga, prioritise formal
equality over equity, and remove a key legal framework that has supported Maori rights and
informed pro-equity social policies, including in health.

e The Bill threatens public health and equity in Aotearoa New Zealand in multiple direct and
indirect ways.

Implications for policy and practice
e The Treaty Principles Bill should be rejected.

e The public are encouraged to make submissions to select committee considering the Bill
(closing 7 January 2025).
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Appendix: Content of the Principles of the Treaty of Waitangi Bill

The Principles of the Treaty of Waitangi Bill (‘the Bill’) proposes to define ‘the principles of the Treaty of
Waitangi’ as consisting of three newly imagined principles. The full text of the proposed definition is set
outin clause 6 of the Bill. In brief, the three proposed principles are:

‘Principle 1’ - The Executive Government of New Zealand has full power to govern, and the Parliament
of New Zealand has full power to make laws;

‘Principle 2’ - If Maori rights under Te Tiriti differ from the rights ‘of everyone’, those rights will only be
recognised if agreed as part of the settlement of historical claims;

‘Principle 3’ - Everyone is equal before the law and is entitled to the equal protection and equal benefit
of the law without discrimination.

If the Bill is enacted, this new definition of ‘the principles of the Treaty of Waitangi’ would be putto a
referendum. If that referendum passed, that new definition would apply to the phrase ‘the principles of
the Treaty of Waitangi’ in any piece of legislation or anytime the courts were called upon to interpret
and apply that phrase. This would be a radical change to law and policy.

The phrase ‘the principles of the Treaty of Waitangi’ was first included in legislation in the Treaty of
Waitangi Act 1975, which established the Waitangi Tribunal. It has subsequently been used in
numerous statutes, such as the Conservation Act 1987, the Resource Management Act 1991, the
Local Government Act 2002, the New Zealand Public Health and Disability Act 2000, and the Pae Ora
(Healthy Futures) Act 2022.

Parliament has never defined an exhaustive, authoritative list of Treaty principles, but with decades of
Waitangi Tribunal reports and decisions from the courts, key principles such as partnership,' active
protection,? mutual benefit,2' and equity have become well-recognised.” It is now a relatively settled
area of law. And, as evidenced by its inclusion in a broad range of legislation, the concept of ‘the
principles of the Treaty’ has become government’s preferred mechanism for engaging with and
recognising Maori rights under Te Tiriti.

The Bill proposes to unsettle nearly fifty years of law and practice relating to Treaty principles by
establishing a new definition of ‘the principles of the Treaty’. The full text of the proposed definition is
set out in clause 6 of the Bill.
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The Bill’s proposed principles are a radical departure from current understandings of Treaty principles
and Te Tiriti itself. A Cabinet paper on the policy underlying the Bill noted the Ministry of Justice’s view
that “the proposed policy is not grounded in the Treaty/te Tiriti or the existing Treaty principles, that the
underlying rationale for the principles as described in the ACT party policy relies on a novel reading of
the Treaty/te Tiriti that is not supported by the available evidence”.

For more information about the Bill, see the ‘Primer on the Principles of the Treaty of Waitangi Bill’ by
Carwyn Jones.

For more information about the concept of ‘the principles of the Treaty of Waitangj’, see the ‘Primer on
Treaty Principles’, also by Carwyn Jones.
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